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DISCLAIMER

This guide is intended only to provide general information and should not be relied upon as the sole source of information in addressing a labor relations issues. 
Please contact the WHS, Human Resources, Labor and Management Employee Relations office at 703-699-1824 for assistance with specific labor relations issues. 
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Governing Documents
Supervising and Managing Under a Labor Agreement and the Labor Statute 
What is a collective bargaining agreement (CBA)?

An agreement negotiated between an organization’s management and the union, which has been certified as the exclusive representative of a group of bargaining unit employees, within that organization. 
A CBA may take many forms including term agreements, midterm agreements, memorandums of understanding (MOU), supplemental agreements, oral agreements, and past practices.

How does a CBA affect a supervisor? 

A CBA prescribes the procedures that supervisors of bargaining unit employees MUST follow in carrying out many day-to-day supervisory duties.
This may include, but is not limited to, how a supervisor hires and disciplines bargaining unit employees. This may also include how many days in advance a supervisor must notify the union that he/she intends to make changes in the workplace that affect the conditions of employment of bargaining unit employees.
What are a supervisor’s responsibilities with regard to a CBA and the Labor Statute?

Supervisors of bargaining unit employees are responsible for knowing and adhering to the provisions of all applicable CBAs. 

Additionally, supervisors are responsible for acting in compliance with the Federal Service Labor-Management Relations Statute (Chapter 71 of Title 5, United States Code), otherwise known as the Labor Statute. 

What happens if a supervisor fails to comply with the provisions of a CBA or the Labor Statue?
The agency may be subject to an unfair labor practice (ULP) charge, accompanied by a variety of sanctions issued by the Federal Labor Relations Authority (FLRA). For example, if the FLRA finds that the agency did not comply with provisions of a CBA before running a Reduction in Force (RIF), the FLRA may order the agency to reverse the RIF and adhere to applicable provisions of a CBA before rerunning the RIF.

Alternatively, the agency may be subject to sanctions issued by an arbitrator if a bargaining unit employee or the union files a grievance, under the negotiated grievance procedure. For example, an arbitrator may order the agency to promote a person with back pay if the arbitrator finds that the person would have been promoted but for a violation of a provision in a CBA.
Where can I go for additional assistance?

If you have questions regarding labor relations matters, please contact the WHS Labor and Management Employee Relations Division at 703-699-1824.
Bargaining Unit (Definition, Membership, Exclusions, etc.)

Understanding Who’s In the Bargaining Unit
Who is eligible to join a labor organization?

Most civilian employees are eligible to join a labor organization within DoD. However, under the Federal Service Labor-Management Relations Statute (Chapter 71 of Title 5, United States Code), incumbents of the following positions are excluded from joining a labor organization:

· Supervisors

· Management officials

· Confidential employees [with regular access to confidential labor relations material]

· Employees engaged in personnel work

· Employees engaged in national security work

· Employees involved in internal audit functions

· Professional employees [unless specifically provided for in the certification of representative issued by the Federal Labor Relations Authority (FLRA)]
May an employee decline to join a labor organization?

During an election, an employee may vote against representation by a specific labor organization or against representation at all. 

However, if a simple majority (51%) of the voting eligible employees, from a predefined group, vote in favor of a specific labor organization, the FLRA will issue a certification of representative. This certifies the labor organization as the exclusive representative of the entire predefined group of employees, including those who did not vote or who voted against representation. 

Unit employees may elect to (or decline to) become dues paying members. 

How do I know if one of my subordinate employees is in the bargaining unit?  

Review the Bargaining Unit Status (BUS) code. The BUS code can be found in block 37 of the employee’s most recent SF-50. The BUS codes are as follows

7777



    Eligible to join (but not in a bargaining unit)
    

8888



    Ineligible to join a bargaining unit
           
    

Bargaining Unit Specific Code   In a bargaining unit

How are BUS code determinations made?

The Labor and Management Employee Relations (LMER) Division and/or Classification Division review the current duties of the position and determine whether the position falls within the definition of the bargaining unit. The definition of the bargaining unit is prescribed by the certification of representative. 

Where can I go for additional assistance?

If you have questions regarding labor relations matters, please contact the WHS LMER Division at 703-699-1824.
Understanding Who’s Excluded from Joining a Labor Union

What positions are excluded from representation by a labor organization?

Under the Federal Service Labor-Management Relations Statute (Chapter 71 of Title 5, United States Code), incumbents of the following positions are excluded from joining a labor organization:
· Supervisors

· Management officials

· Confidential employees [with regular access to confidential labor relations material]

· Employees engaged in personnel work

· Employees engaged in national security work

· Employees involved in internal audit functions

· Professional employees [unless specifically provided for in the certification of representative issued by the Federal Labor Relations Authority (FLRA)]

The FLRA has its own definitions of the positions excluded from representation by a labor organization that may be inconsistent with common definitions found in dictionaries and with Office of Personnel Management (OPM) definitions. 

How does the FLRA define a “Supervisor”?

An agency employee authorized to exercise independent authority in determining the following types of management decisions for one or more federal civilian employees: work assignments, selections, promotions, awards, discipline, responses to grievances, etc. 

How does the FLRA define a “Management Official”?

An agency employee authorized to formulate, determine, or influence the policies of the agency. [Most positions will not meet the FLRA’s threshold of a “management official” for the sake of exclusion from union representation.]

How does the FLRA define a “Confidential Employee”?

An agency employee, who has regular access to confidential labor relations material because he/she, acts in a confidential capacity to an employee who formulates or effectuates management policies in the field of labor relations.

How does the FLRA define “Personnel Work”?

Non-clerical personnel work that requires the exercise of independent judgment and discretion. 

How does the FLRA define “National Security Work”?

Work that produces a material influence on national security.

How does the FLRA define “Internal Audit Function”?

Work that involves investigations or audits that may uncover fraud, waste, and/or abuse. 

How does the FLRA define “Professional Employee”?

An agency employee whose position requires the exercise of discretion and judgment and advanced knowledge generally acquired only by prolonged courses of specialized intellectual study; for example, lawyers, nurses, and engineers. [Usually, knowledge acquired by a general academic education is not sufficient.]

Where can I go for additional assistance?

If you have questions regarding labor relations matters, please contact the WHS Labor and Management Employee Relations Division at 703-699-1824.

Formal Discussions

Meeting with a Bargaining Unit Employee (Formal Discussions)

What are a supervisor’s obligations to the union when meeting with a bargaining unit employee?

Management is required to send notice specifically addressed to the union in advance of meeting with one or more bargaining unit employees, if the meeting constitutes a “formal discussion,” so that the union has an opportunity to attend and participate in the meeting.

What is a formal discussion?

A formal discussion is a meeting, or discussion, between an agency representative and one or more bargaining unit employees that is formal in nature and concerns a grievance, personnel policy or practice, or condition of employment.
Indicia of formality include:
· the number and level of management representatives in attendance, 

· if the meeting is scheduled (suggests “formal”) or impromptu (suggests “informal”)   

· if a formal agenda is to be used, 

· how long the meeting will be, 

· the location of the discussion (e.g., hallway (suggests “informal”) vs. formal meeting room (suggests “formal”)), 

· if attendance is mandatory, and

· how the meeting is conducted (e.g., if notes are to be taken or a record is to be made of the meeting or the attendees). 
Are there any exceptions?

Yes. For example, individual performance counseling sessions do not qualify as formal discussions. To determine if your meeting constitutes a formal discussion, contact the WHS Labor and Management Employee Relations (LMER) office.

What role may the union play in a meeting with bargaining unit employees? 

Union representatives have a right to state the union’s position on or ask questions relative to the subject matter discussed at the meeting. Union representatives may not, however, take charge of or disrupt the meeting.

What if an informal meeting turns into a formal discussion?

The meeting should cease. Management should reschedule the meeting and provide the union advance notice of the scheduled meeting so that the union has the opportunity to be present. 

What if a supervisor does not invite the union to a formal discussion in advance or does not allow the union to speak during the meeting? 

The agency may be subject to an unfair labor practice (ULP) charge, which may be accompanied by a variety of sanctions issued by the Federal Labor Relations Authority (FLRA).

Alternatively, the agency may be subject to sanctions issued by an arbitrator, if a bargaining unit employee or the union files a grievance under the negotiated grievance procedure.

Where can I go for additional assistance?

If you have questions regarding labor relations matters, please contact the WHS Labor and Management Employee Relations Division at 703-699-1824.

Weingarten Rights

Questioning a Bargaining Unit Employee (Weingarten Rights)
What are Weingarten rights? 
A union’s right to be present and assist a bargaining unit employee during an investigative interview if the employee has a reasonable belief that he/she may be disciplined because of his/her responses to the investigative interview and the employee requests union representation. 

Although 5 U.S.C. 7114(a)(2)(B) of the labor relations statute provides for the right to union assistance during an investigative interview, the term “Weingarten” is derived from a private sector case decision issued by the National Labor Relations Board: NLRB v. J. Weingarten, Inc., 420 U.S. 252 (1975). 
Am I required to inform employees of their Weingarten rights before interviewing them?

Unless an applicable collective bargaining agreement (CBA) requires you to do so, you are not required to inform employees of their Weingarten rights directly prior to an interview. 

Does a bargaining unit employee have to specifically say that he/she is invoking “Weingarten” rights? 

No. An employee is not required to use any particular words to invoke Weingarten rights. 

What are a supervisor’s obligations when a bargaining unit employee invokes Weingarten rights?

Unless your CBA prescribes otherwise, a supervisor may elect to do one of the following:

· discontinue the interview until the union is able to be present,

· end the interview indefinitely, or

· give the employee the option of continuing without a union representative or foregoing the benefit of the interview. If the employee elects to continue without representation, get it in writing before proceeding.
Alternatively, if certain that the employee will not be disciplined as a result of questioning, a supervisor may advise the employee of such and direct the employee to continue with the interview. Statements obtained as a result may not be used against the employee. 
What role may the union play in an investigative interview? 

A union representative may ask you to clarify questions that you are asking the employee, help the employee present the facts in his defense, and “consult privately” with the employee. However, you may insist on the employee’s own account of the events, and a union representative may not obstruct the investigation. 

What if a supervisor violates an employee’s Weingarten rights? 
The agency may be subject to an unfair labor practice (ULP) charge, accompanied by a variety of sanctions issued by the Federal Labor Relations Authority (FLRA).

Alternatively, the agency may be subject to sanctions issued by an arbitrator if a bargaining unit employee or the union files a grievance, under the negotiated grievance procedure.

Where can I go for additional assistance?

If you have questions regarding labor relations matters, please contact the WHS Labor and Management Employee Relations Division at 703-699-1824.

Union Data Requests
Responding to Union requests for Information (Data Requests & Particularized Need)
What are the union’s rights to information?

Upon request, a union that is certified as the exclusive representative of a group of employees is entitled to data in a timely manner that is reasonably available, for which the union has demonstrated a particularized need. 
There are, however, limitations to the data that may be released to the union. For example, information may be protected from disclosure if its release would violate the Privacy Act or other Federal law.

Also, the obligation to provide data does not extent to requests for information provided to management officials or supervisors related to bargaining.

What does the term “reasonably available” mean? 

Reasonably available is determined on a case-by-case basis. 

The statutory requirement that data be reasonably available excludes data that is only available through “extreme or excessive means” or that is unduly burdensome to produce. 

For example, the Federal Labor Relations Authority (FLRA) determined that information was “reasonably available” that required three weeks effort to compile. However, the FLRA determined that information consisting of 5,000 to 6,000 documents located in numerous locations and requiring substantial effort to locate and reproduce was not “reasonably available.”

What does the term “particularized need” mean?

To demonstrate particularized need, the union must show a connection between the requested information and the union’s representational duties. For example, a general “audit” is not specific enough to constitute particularized need.

To this end, management may ask the union to articulate specifically why the union needs the information and how the union intends to use the information. 
What if a supervisor doesn’t believe that the agency can or should provide the requested data? 

Contact the WHS Labor and Management Employee Relations (LMER) Division for assistance. 

When denying a request for information, the agency must assert its countervailing anti-disclosure interests. 
What if I fail to provide the union information that they are entitled?

The agency may be subject to an unfair labor practice (ULP) charge, accompanied by a variety of sanctions issued by the Federal Labor Relations Authority (FLRA).

Alternatively, the agency may be subject to sanctions issued by an arbitrator if a bargaining unit employee or the union files a grievance, under the negotiated grievance procedure.

Where can I go for additional assistance?

If you have questions regarding labor relations matters, please contact the LMER Division at 703-699-1824.
Official Time

Handing Requests for time away from work to perform Union work (Official Time)

What is official time?

Official time is duty time during which employees, serving in their capacity as union representatives, perform representational activities without loss of pay or charge to leave. Representational activities include participation in negotiations, processing grievances, presentation in arbitrations, and representation of employees at meetings with management. 
Official time may not be used to conduct internal union business such as solicitation of membership, election of labor organization officials, and collection of dues.
What procedures, if any, must a union representative follow in invoking his/her right to official time? 

Official time must be requested in advance. Review applicable collective bargaining agreements to determine the specific procedures union representatives must follow in requesting official time. 
How much official time are union representatives entitled?

Review applicable collective bargaining agreements to determine the amount of official time entitled to union representatives.
What if I do not allow an employee to take official time?

If you cannot afford to spare an employee during the time he/she requests to use official time because of work requirements, you may deny the immediate use of official time; however, you must provide an alternative time, during the employees regularly scheduled tour of duty, for the employee to perform his/her representational duties.

If you unreasonably deny the use of official time, the agency may be subject to an unfair labor practice charge, accompanied by a variety of sanctions issued by the Federal Labor Relations Authority (FLRA).
How does an employee’s official time status impact his/her pay and leave?

Official time must be recorded in an employee’s time and attendance records.

The agency must report to the Office of Personnel Management the number of hours of official time used by union representative each fiscal year. 

Employees working official time are paid their regular rate of pay. Normally, employees may not earn compensatory time or overtime for performing representational activities. 
Where can I go for additional assistance?

If you have questions regarding labor relations matters, please contact the WHS Labor and Management Employee Relations Division at 703-699-1824.

Changing Conditions of Employment

Implementing Management Decisions that Change Conditions of Employment  

(Notification and Bargaining Obligations)

What is a “condition of employment?”

A “condition of employment” is the term used to refer to physical, environmental, and operational features—including personnel policies, practices, and matters—affecting a bargaining unit employee’s daily work life. Conditions of employment may include anything from the size of an employee’s work cubicle to the system used for calculating employee incentive awards. 

Conditions of employment may be established through agency policies, collective bargaining agreements (CBAs), or unwritten workplace practices that develop over time (often referred to as “past practices”). Matters specifically provided for in federal law—such as wages or health benefits—fall outside the definition of conditions of employment.

What are a supervisor’s obligations to the union before implementing decisions that change conditions of employment of bargaining unit employees?

Pursuant to applicable CBAs, management is required to provide union(s) advanced notice of, and an opportunity to bargain over, the implementation of management decisions that change conditions of employment of bargaining unit employees. 

What are management’s notification obligations to the union?

Management must provide advance notice of the intended change that is sufficiently specific, regarding changes and implementing dates, to enable the union to determine whether it wishes to request bargaining. Management must also comply with any specific advance notification requirements prescribed in applicable CBAs.
What are management’s bargaining obligations with the union?

Usually, management is only required to bargain with the union over the Impact and Implementation (I&I) of management’s decision. I&I bargaining is limited to negotiation over 

· the procedures that management will use in implementing management decisions, or
· appropriate arrangements for bargaining unit employees adversely impacted by the implementation of management decisions.

In some cases, however, management may have an obligation to bargain over the substance of a management decision. 

In other cases, management may not have any bargaining obligation (e.g., matters specifically covered by Federal law or matters already “covered by” an existing CBA, etc.) 
Contact the WHS Labor and Management Employee Relations (LMER) Division for assistance with specific situations. 

What if management fails to fulfill notification or bargaining obligations before implementing a management decision? 

The agency may be subject to an unfair labor practice (ULP) charge, which may be accompanied by a variety of sanctions issued by the Federal Labor Relations Authority (FLRA).

Alternatively, the agency may be subject to sanctions issued by an arbitrator, if a bargaining unit employee or the union files a grievance under the negotiated grievance procedure.

Where can I go for additional assistance?

If you have questions regarding labor relations matters, please contact the WHS LMER Division at 703-699-1824.
Bargaining

Disputes

Understanding Negotiability and Bargaining Obligation Disputes

What is a negotiability dispute?

A disagreement between an exclusive representative and an agency concerning the legality of a proposal or provision.

Declarations of non-negotiability are based on the premise that the duty to bargain does not extend to the proposed matter because 
the proposal conflicts with: 

· Federal law—including management’s rights under (Section (a), Chapter 71 of Title 5, United States Code);

· Government-wide rule or regulation; 

· an agency regulation for which there is a compelling need; 
or 
· concerns a matter about which the agency may elect, but is not required, to negotiate.

Is there any way to challenge a declaration of non-negotiability?

An exclusive representative may file a negotiability review, called a “petition for review,” before the Federal Labor Relations Authority (FLRA) within 15 days after one of the following has occurred:

· the union asks for a written declaration of non-negotiability and receives the agency's written declaration of non-negotiability; 
· the union asks in writing for a written declaration of non-negotiability, and the agency does not reply within ten days of receipt; 
· the union receives an unsolicited, written allegation of non-negotiability; or 
· the agency head disapproves contract provisions that are contrary to law.
What is a bargaining obligation dispute?

A bargaining obligation dispute is a disagreement between an exclusive representative and an agency concerning whether, in the specific circumstances involved in a particular case, the parties are obligated to bargain over a proposal that may otherwise be negotiable. 

Specific circumstances that may remove the obligation to bargain over a proposal that may otherwise be negotiable include (1) matters already “covered by” an applicable collective bargaining agreement, (2) changes in the conditions of employment of bargaining unit employees that are “de minimus”(so slight that negotiation is not required), or (3) matters for which the exclusive representative waived its right to bargain.

Is there any way to challenge an assertion that there is no obligation to bargain even though the topic is otherwise negotiable? 

A bargaining obligation dispute may be resolved through unfair labor practice proceedings or negotiated grievance procedures.

Under certain circumstances, where a bargaining obligation dispute and a negotiability dispute exist on the same topic, both issues may be resolved by the FLRA during a “petition for review” or negotiability appeal.  However, an appeal that concerns only a bargaining obligation dispute may not be resolved under a “petition for review” or negotiability appeal.

Where can I go for additional assistance?

If you have questions regarding labor relations matters, please contact the WHS Labor and Management Employee Relations Division at 703-699-1824.
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